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'WARNING: EXPLICIT LANGUAGE CONTAINED"
OBSCENITY AND MUSIC
Issues concerning freedom of speech and First Amendment
rights have been argued and decided in United States courts for
quite some time.' Recently, there has been a significant increase of
obscenity prosecutions in art, music, and video.2 Obscenity in music
has elicited debate; language in rap group 2 Live Crew's album As
Nasty As They Wanna Be3 has drawn particular attention. The album
has lyrics which some members of the general public may consider
to be obscene and warranting censorship.4 Others believe that the
First Amendment protects any lyrics that are spoken, sang, or
'See, e.g., Miller v. California, 413 U.S. 15 (1973). For a discussion of Miller, see
infra notes 96-228 and accompanying text. See also Cohen v. California, 493 U.S. 15
(1971); Brandenburg v. Ohio, 395 U.S. 444 (1969); Roth v. United States, 354 U.S.
476 (1957); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942); Whitney v.
California, 274 U.S. 357 (1927). These cases involved various forms of speech which
the Court had to determine were or were not protected by the First Amendment.
Not all speech is protected by the First Amendment. There are categorical
exclusions, including advocacy of imminent lawless behavior, see Cohen v.
California, 493 U.S. 15 (1971), obscene speech, see Roth v. United States, 354 U.S.
476 (1957), and libel, see New York Times v. Sullivan, 376 U.S. 254 (1954).
2 Stan Soocher, Censorship Frenzy - Industry Battling Rise in Obscenity Suits, 6
ENT. L. & FIN. 1 (May 1990).
Skyywalker Records, Inc. v. Nicholas Navarro, 739 F. Supp. 578 (S.D. Fla.
1990).
' Bruce Haring, Alabama Retailer Arrested for Sale of 'Porno' Music, BILLBOARD,
July 16, 1988, at 1, 72 [hereinafter Haring, Retailer Arrested]; see also Wendy B.
Kaufman, Note, Song Lyric Advisories: The Sound of Censorship,5 CARDOZO ARTS &
ENT. L. J. 225 (1986) (regulation of lyrical content in musical recordings).
The proceeding verses are from the following songs of 2 Live Crew: Me
So Horny, Put Her In the Buck, and D.K. Almighty, on As NASTY As THEY WANNA BE

(Skyywalker Records 1989) [hereinafter As NASTY As THEY WANNA BE].
Suck my dick, bitch

and make it puke
Lick my ass up and down
Lick it till your
tongue turn doo-doo
brown...
I'll break you down
and dick you long...
I'll bust your pussy
cause me so horny.
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"rapped" on musical groups' albums.' Various attacks over the years
have been made on adult films,6 magazines,7 artwork,8 radio
broadcasts,9 and the mailing of lewd or pornographic materials.1"
Recently, issues of obscenity, censorship, and First Amendment
freedom of speech rights have again pushed themselves to the
forefront through the 2 Live Crew controversy."
I. A BRIEF HISTORY OF OBSCENITY IN MUSIC

First, it is important to discuss exactly what the word
"obscene" means, since the definition can vary from context to
context. One definition is "repulsive to the senses."'12 Another is,
"[i]nciting lustful feelings; lewd.""3 Obscene materials have been
defined as "material which deals with sex in a manner appealing to
prurient interest."'4 "Courts have rendered various other definitions
Stan Soocher, Aftermath of Obscenity Decision - 2 Live Crew Fallout,6 ENT. L. &
Uuly 1990) [hereinafter Soocher, Aftermath].
6 Id. at 1. See also Miramax v. Motion Picture Ass'n of Am., Inc., 560 N.Y.S.2d

FIN. 1

730 (N.Y. Sup. Ct. 1990) (holding that although it had jurisdiction to review rating
determination of "X" given to one of Miramax's films, the court was precluded from
imposing First Amendment standard upon MPAA since it was a private non-profit
corporation and no state action was alleged); see generally Interstate Circuit v. City
of Dallas, 390 U.S. 676 (1968) (regulation of motion pictures and suitability to
young people).
7 Soocher, Aftermath, supra note 5, at 1.
8 Contemporary Arts Ctr. v. Ney, 735 F. Supp. 743 (S.D. Ohio 1990). In Ney, an
art gallery brought a federal civil rights action seeking a temporary restraining
order and a preliminary injunction enjoining the county prosecutor, city police
chief, and county sheriff from interfering with a photographic exhibit. The court
issued a preliminary injunction where there had not yet been a judicial
determination that the nude photographs were obscene. Id. at 744.
' See generally Federal Communications Comm'n v. Pacifica Found., 438 U.S. 726
(1978) (holding that a broadcast which listed and repeated a variety of colloquial
uses of "words you couldn't say on the public airwaves" was indecent).
10See generally Roth v. United States, 354 U.S. 476 (1957) (conviction of two men
for selling through mail an obscene book, and sending obscene circulars and
advertising was affirmed).
" See Skyywalker Records, Inc. v. Nicholas Navarro, 739 F. Supp. 578 (S.D. Fla.
1990); see also Karyn G. Gordon, Comment, 22 RUTGERS L.J. 505 (1991).
12THE AMERICAN HERITAGE DICTIONARY 858 (2d College ed. 1985) [hereinafter
HERITAGE].
13 Id.

14 67 C.J.S. Obscenity § 2 (1985).
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of obscenity, and the term has been used in a general sense as
meaning offensive to morality or chastity, indecent, or nasty."'5 The
term is, in a sense, "synonymous with the terms indecent and
immoral, or lewd, lascivious, and indecent. 1 6 It is difficult to
establish a concrete definition of the word obscenity because of.the
constantly changing mores of society. 7
Censorship normally occurs when a work is classified as
obscene. Censorship is defined as the stopping of the transmission
or publication of matter considered objectionable. 8 The rock and
roll industry has come under much criticism and scrutiny since it
first evolved in the 1950s."'- It has proven to be an area that is
subject to wide and varied controversy.' From 'Elvis' Pelvis' in the
15

Id. See also Miller v. California, 413 U.S. 15 (1973).
C.J.S. Obscenity § 2 (1985).

1667

17 HARRY M. CLOR, OBSCENITY AND PUBLIC MORALITY, CENSORSHIP IN A LIBERAL

SocIETY 211 (1969). This book was written to express how censorship has evolved
in our ever changing society. Two questions should be asked when approaching
various definitions and concepts of obscenity. First, what do these definitions and
concepts "contribute to our understanding of the nature of obscenity in literature
and in life?" Id. at 212. Second, "[t]o what extent can they be embodied in legal
standards applicable to the problems and the needs of political society?" Id.
Moral values and moral perspectives are inevitably involved in
the shaping of those human experiences out of which definitions
of obscenity arise. Men do not succeed in defining their
experiences of good and bad with scientific rigor, nor do they
attain scientific certitude about their moral values. Therefore, we
continue to have different and divergent concepts of obscenity.
Id. at 211.
18 HERITAGE, supra note 12, at 858.
19 Cecelie Berry & David Wolin, Regulating Rock Lyrics: A New Wave Of
Censorship?,23 HARV. J. ON LEGIS. 595, 613 (1985). Criticisms included allegations
that rock and roll leads to juvenile delinquency and that record companies bribed
disc jockeys with drugs to get their records aired. See id. at 613-14.
Young people feeling inadequate can have an instant sense of
power from the music and identif[ying] closely with the lyrics
.... Adolescents with emotional and/or drug problems ...
become further involved in delinquent behavior, violence, acts
of cruelty and Satan worship. The glamorization of violence,
sex, and drugs leads to further problems with directing young
peoples attitudes.
Record Labeling: Hearing Before the Senate Committee on Commerce, Science, and
Transportation, 99th Cong., 2d Sess. 129 (1985) (statement of Dr. Paul King, child
psychiatrist) [hereinafter Hearings].
"' Jay Cocks, Rock is a Four Letter Word, TIME, Sept. 30, 1985, at 70.
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1950s,21 to the 'Beatles and Drugs' and 'Sex and Stones' in the
1960s,' to 'Punk Anarchy' in the 1970s,1' the music industry has
gone through much change, and along with it has always trailed a
line of controversy.24 In the 1950's, juvenile delinquency was said
to be a direct result of rock music.' In the late 1960's and early
1970's, rock was equated with the drug culture. 6 Consistently,
performers and record companies have been accused of promoting
hard drugs through music and lyrics.' With the passage of time,
however, tolerance grew, and it is only recently that a resurgence of
public outrage towards such activity has been recognized.'
Today, groups
such as the National Parent Teacher
Association (NPTA) and the Parents Music Resource Center (PMRC)
are challenging the effects of rock music on today's younger
generation.'
Specifically, these groups claim that rock lyrics,
particularly heavy metal and rap music, promote indecent and
obscene language that encourages rape, incest, sadomasochism, devil
worship, substance abuse, and suicide. For example, a California
court, in determining a parent's claim against rock singer Ozzy
Osbourne, ruled that the recording came under the protection of the
First Amendment guarantee of freedom of speech and expression,
Id. Elvis Presley, considered the "King" of rock and roll, undulated his body
in a way which many people felt incited the impure thoughts and desires in that
era's young people. Young girls were prone to throwing themselves at his feet as
if he were in fact the "King." Id.

Id. The Beatles were considered by many to be the ones responsible for
ushering in the drug culture. The "world's greatest rock and roll band," the Rolling
Stones, was thought of as a poor influence on 1960s children and teenagers. Id.
2

Id.

24 Paul

E.Scheidemantel, It's Only Rock-and-Roll But They Don't Like It: Censoring
"Indecent" Lyrics, 21 NEw ENG. L. REv. 467 (1985-86).
' Berry & Wolin, supra note 19, at 613. Congressional hearings were held to
focus on juvenile delinquency's relationship to the rock and roll industry. See
Hearings, supra note 19.
Cocks, supra note 20, at 71.
See McCollum v. CBS Inc., 249 Cal. Rptr. 187 (Cal. App. 2d Dist. 1988).
Scheidemantel, supra note 24, at 467-68.
Id. at 468.
'0Id. "mhe moral and physical well-being of America's youth" are considered
by these groups to be at stake. Id. See also Hearings,supra note 19, at 12 (statement
of Susan Baker). Baker testified that "[slome rock artists actually seem to encourage
teen suicide. Ozzie [sic] Osbourne sings Suicide Solution, Blue Oyster Cult sings
Don't Fear the Reaper, AC/DC sings Shoot to Thrill." Id.
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and thus found it did not promote a young boy's suicide.3 The
court stated, "First Amendment guarantees of freedom of speech and
expression extend to all artistic and literary expression, whether in
'
music, concerts, plays, pictures or books."32
I. 2 LIVE CREW - THE FACTS
The renewed controversy over obscenity in music has arisen
primarily because of recorded rap music by a group of four AfricanAmerican men from Miami who call themselves 2 Live Crew.' In
February, 1990, a record retailer was arrested for selling the 2 Live
Crew album entitled Move Somethin'.
After listening to several
selections, and declaring the album obscene, a municipal judge fined
the retailer, Mr. Tommy Hammond, $500.00 for selling obscene
materials.' On appeal, Mr. Hammond was acquitted by a jury.'
This was only the beginning of a long string of events that led to the
a See McCollum, 249 Cal. Rptr. at 187, 189. Parents of a young boy who
committed suicide brought suit against rock singer Ozzy Osbourne. The parents
claimed that lyrics in Osbourne's recording Suicide Solution pushed the boy to kill
himself. Id. at 189. The parents argued that the song preaches suicide as the only
way out. Id. at 190. There is a twenty-eight second instrumental break which
masks the following lyrics:
Ah know people
You really know where it's at
You got it

Why try, why try
Get the gun and try it
Shoot, shoot, shoot
Id. at 191.
32 Id.

at 192.

' The members of the group are Luther Campbell, Mark Ross, David Hobbs,
and Chris Wongwon. The group performs and records 'rap' music. Rap music
relies heavily on rhythms, rhyming and spoken vocalizations. Robert T. Perry &
Carlton Long, Obscenity Law, Hip Hop Music and 2 Live Crew, N.Y.L.J., July 20, 1990,
at 6.
3 Haring, Retailer Arrested, supra note 4, at 1.
5 Bruce Haring, Alabama Obscenity Prosecutionson the Rise, BILLBOARD, Aug. 20,
1988, at 78.
' Shawn Ryan, Alabama Retailer Cleared in Obscenity Case, BILLBOARD, March 10,
1990, at 1. The Hammond case was thought to be the first time a jury had been
asked to determine whether a retailer violated obscenity laws by selling popular
music. Perry & Long, supra note 33, at 1. In fact, in 1965 an individual was
convicted by a federal jury for the mail order sale of two obscene party records.
United States v. Davis, 353 F.2d 614 (2d Cir. 1965), cert. denied, 384 U.S. 953 (1966).
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determination by a federal court in Broward County, Florida, that the
album As Nasty As They.Wanna Be was obscene.37
The album As Nasty As They Wanna Be was released by 2 Live
Crew in 1989. As of the May 1990 obscenity ruling, sales of the
album had totalled approximately 1.7 million copies.3 The group
also produced a copy of the album entitled, As Clean As They Wanna
Be, which at the date of the decision had sold only approximately
250,000 copies.3 9 This version did not contain the explicit sexual
lyrics of the nasty version.'
Complaints about the nasty album
were made by various South Florida residents to county officials.4 1
Deputy Sheriff Wichner in Broward County was assigned to the case
to investigate the complaints.' After purchasing a cassette tape, the
deputy listened to it and then transcribed several of the songs.'
Wichner sent the transcript, along with an affidavit, to Judge
Grossman in the Broward County Circuit Court." The deputy
requested that the court deem the recording legally obscene.'
Judge Grossman subsequently reviewed the materials and found
probable cause to believe that the recording was obscene under
section 847.011 of the Florida statutes,' and under applicable case
Skyywalker Records, Inc. v. Nicholas Navarro, 739 F. Supp. 578,5% (S.D. Fla.

1990).
3

Id. at 582.

3 Id.
40

Id.

41 Id.

' Skyywalker, 739 F. Supp. at 582-83. The complaints were generated from the

album being easily accessible to all customers regardless of age. Id. at 583.
43Id.

"Id. He sent the judge a cassette along with the other information. Id.
4Id.
4FLA.

STAT. ANN.

§ 847.011 (West Supp. 1990). The Florida statute provides

that:
(7) "Obscene" means the status of material which:
(a) The average person, applying community standards, would
find, taken as a whole, appeals to the prurient interest;
(b) Depicts or describes, in a patently offensive way, sexual
conduct as specifically defined herein; and
(c) Taken as a whole, lacks serious literary, artistic, political, or
scientific value.
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law4 7 and issued a court order prohibiting the sale of the album.'

The deputy then visited various record stores in the South Florida
area that were selling the album, showed them the court order, and
politely told them to refrain from selling the album.49 Word of this
spread to all local retail record stores, and all store owners in
Broward County complied with the order.' Store owners knew that
if they did not comply, they could face a misdemeanor charge for
sale of the album to an adult, or a felony charge for sale to a
minor.' Apparently, the warnings and the court order were very
effective.52 Although the nasty album carried a warning on the
front that read "Warning: Explicit Language Contained,"' it was no
longer offered to the public by the retail stores.'
This entire
process covered approximately a one month period, beginning in
mid-February of 1990.' By the middle of March, the Broward
County Sheriff's Department ceased their confiscation efforts, because
they had received no information of any retailer offering As Nasty As
They Wanna Be for sale.' On March 16, 1990, 2 Live Crew, led by
Luther Campbell,57 filed an action in federal court.' They brought
Skyywalker Records, Inc. v. Navarro, 739 F. Supp. 578, 583 (S.D. Fla. 1990)
(Skyywalker court does not mention which "applicable case law" was relied upon by
the circuit court judge).
4Id.

"Id. Rather than be "overaggressive," and immediately make arrests of store
managers selling the album, the sheriff's department used a more courteous
approach and simply offered warnings. Id.
5 Id.

$ Id.
52Skyywalker, 739 F. Supp. at 578. Even stores that had a policy of keeping the
album behind the counter, only offering it to persons of majority age, and marking
the albums with additional warnings refrained from selling the album for fear of
being arrested. Id.
' Id. 2 Live Crew voluntarily included this warning on the "nasty" albums and
tapes. Id.
54Id.

5

5Id.

5' See id. at 582-83.
'7 Gordon, Comment, supra note 11, at 509. 'Luther Campbell is the lead singer
and manager of the group. He is also the president, secretary, sole shareholder,
and sole director of Skyywalker Records, Inc. Id. at 506 n.10. Mr. Campbell, as well
as the other members of the group, believed that the work of the sheriffs
department had a negative effect on the group's publicity and record sales in the
South Florida area.
"Skyywalker, 739 F. Supp. at 582.
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the action under section 1983 of the Civil Rights Act, which provides
a federal statutory remedy for the unlawful deprivation of federal
rights, including those liberties guaranteed under the United States
Constitution." They also sought a declaration of their legal rights
as well as injunctive relief under the Federal Declaratory Judgement
Act.' Specifically, they sued the Broward County sheriff, Nicholas
Navarro, for unlawfully prohibiting the sale of the albums in the
area, which they claimed imposed an unconstitutional prior restraint
on their right to free speech under the First Amendment. 1 The
court was also asked to determine whether the recording was legally
obscene.' Subsequently, the court held that the recording as a
42 U.S.C. § 1983 (1988) states in relevant part:
[E]very person who, under color of any statute, ordinance,
regulation, custom or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any

citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges or
immunities secured by the Constitution and laws, shall be liable
to the party injured in an action at law, suit in equity, or other
proper proceeding for redress.
6 Skyywalker, 739 F. Supp. at 582. See 28 U.S.C. §2201(a) (1988). See also 28
U.S.C. § 2202(b) (1988).
61U.S. CONST. amend. I. "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances." See also Jeanine
Nattier, Un-Ban the Banned Band: A FirstAmendment Perspective on Banning Concerts,
9 A.B.A. F. on Ent. and Sports Indus. 17, 22 (Summer 1991).
A regulation that poses the danger of suppressing protected
expression may be invalidated as a prior restraint.... A prior
restraint "bears a heavy presumption against its constitutional
validity.... [A] free society prefers to punish the few who abuse
rights of speech after they break the law than to throttle them
and all others beforehand." [quoting Southeastern Promotions,
Ltd. v. Conrad, 420 U.S. 549, 559 (1975)] ... A regulation that
censors speech before expression must have a close nexus to
conduct that poses a substantial threat to legitimate
governmental interest. [citing Lakewood v. Plain Dealer
Publishing Co., 486 U.S. 750, 757-60 (1988)] . . . There is an
insufficient nexus between rap concerts and violent activities to
place rap concert expression in an unprotected first amendment
category.
Id. (endnotes omitted).
62 Skyywalker Records, Inc. v. Navarro, 739 F. Supp. 578, 582 (S.D. Fla. 1990).
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whole was obscene;' yet the court also found that Sheriff Navarro's
actions "constituted a seizure of presumptively protected speech
within the scope of the First and Fourteenth Amendments,"" and
resulted in an impermissible prior restraint' because the initial
decision of whether the album is obscene was solely in the discretion
of the sheriff."
The Skyywalker court described this as "a case between two
' The issues
ancient enemies: Anything Goes and Enough Already."67
were first "whether the recording As Nasty as They Wanna Be is
legally obscene; and second, whether the actions of the defendant
Nicholas Navarro (Navarro)... imposed an unconstitutional prior
restraint upon the plaintiffs' right to free speech."' Judge Gonzalez
noted the famous proposition by Justice Oliver Wendell Holmes'
that the First Amendment "would not protect a man in falsely
shouting fire in a theatre and causing a panic."'7 The court then
succinctly phrased the issue when it said, "[t]oday, this court decides
whether the First Amendment absolutely permits one to yell another
'F' word anywhere in the community when combined with graphic
sexual descriptions." 1
III. UNITED STATES SUPREME COURT'S VIEW OF OBSCENITY

The Supreme Court of the United States assumed in early
decisions that obscenity was an exception to the First Amendment. 2
The Court did not deal squarely with obscenity until 1957, when the
Court sought both to define obscenity and to rule on its status under
the First Amendment.'
6 Id. at 596.
"Id. at 598.
IId. at 603.

66Id.
67 Skyywalker, 739 F. Supp. at 582.
8id.
69

Id.
70Schenk v. United States, 249 U.S. 47, 52 (1919) (First Amendment
contemplates some degree of moderation).
"Skyywalker, 739 F. Supp. at 582.
7 See Winters v. New York, 333 U.S. 507,510 (1948); Robertson v. Baldwin, 165
U.S.275, 281 (1897). An exception to the First Amendment means that the excepted
expression is not protected by it, and therefore is not considered to be free speech.
'3 Roth v. United States, 354 U.S. 476 (1957).
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A. The Roth Standard
In Roth v. United States,74 a man was convicted for violating
a federal obscenity statute for mailing obscene circulars, advertising,
and an obscene book.' The federal obscenity statute makes illegal
and punishable the mailing of material that is "obscene, lewd,
lascivious, or filthy.., or publications of an indecent character."'
The Court, in a majority opinion by Justice Brennan, answered the
primary constitutional question as to whether the federal obscenity
statute" violates the Freedom of Speech clause of the First
Amendment." Concluding that "the unconditional phrasing of the
First Amendment was not intended to protect every utterance, "" the
Court held that "obscenity is not within the area of constitutionally
protected speech or press."'
Having established that obscene
material is not protected by the First Amendment, the Court then
faced the difficult question of how to define obscenity. 81 The Court
noted that "obscene material is material which deals with sex in a
7

Id.
Id.at 479 n.1.
Every obscene, lewd, lascivious, or filthy book, pamphlet,
picture, paper, letter, writing, print, or other publication of an
indecent character; and... [elvery written or printed card, letter,
circular, book, pamphlet, advertisement, or notice of any kind
giving information directly or indirectly, where, or how, or from
whom, or by what means any of such mentioned matters,

articles, or things may be obtained or made,..

.

whether sealed

or unsealed... [is declared to be nonmailable matter and shall

not be conveyed in the mails or delivered from any post office
or by any letter carrier. Whoever knowingly deposits for
mailing or delivery, anything declared by this section to be
nonmailable, or knowingly takes the same from the mails for the
purpose of circulating or disposing thereof, or of aiding in the
circulation or disposition thereof, shall be fined not more than
$5000 or imprisoned not more than five years, or both.
Id. (quoting 18 U.S.C. § 1461).
76 d. at 491.
77

Id.

78 Roth v. United States, 354 U.S. 476,479 (1957) (quoting the First Amendment
to the United States Constitution). The First Amendment provides that "Congress
shall make no law.., abridging the freedoms of speech, or of the press .... ." U.S.

CoNsT. amend. I.
354 U.S. at 483.
Id. at 485.

"Roth,
SI

Id. at 487.
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manner appealing to prurient interests."' 2 Nevertheless, the Court
cautioned that "[tihe portrayal of sex, e.g., in art, literature and
scientific works, is not itself sufficient reason to deny material the
constitutional protection of freedom of speech and press."'
The test established for an obscenity determination was
"whether to the average person, applying contemporary community
standards, the dominant theme of the material taken as a whole
appeals to prurient interest."'" The message of the Court in essence
was, if the material in question was shown to possess some
redeeming social importance, then it would not be obscene even if it
appealed to prurient interests.' The Court thereby created the new
Roth test, and in turn affirmed the convictions of Roth and another
involved party for the mailing of obscene material, because they met
the criteria for obscenity.'M
In Roth, the dissenting opinions raised some crucial points as
to why the new test was not appropriate to assess the obscene nature
of a work."' Justice Harlan, in his dissent, argued that the majority
was not specific enough as to what it meant by redeeming social
importance.' Justice Harlan criticized the majority by stating that
if the material is "utterly without redeeming social importance," then
it is to be considered obscene, and not protected under the First
Amendment." Justice Harlan was also disturbed by the fact that he
believed it was not the Court's role to place regulations on moral
standards of the public; such regulation was a job for the states
82 Id. The term "prurient" as the Court defined it, meant "material having a
tendency to excite lustful thoughts." Id. at 487 n.20.
Id. at 487 (footnotes omitted).
8 Roth, 354 U.S. at 489. It seems that the definition was intended as a minimal
constitutional standard. The state could not, consistent with the First Amendment,

ban a given item as obscene unless it satisfied the Roth definition. See id. at 492.
85 Id. at 484.

86Id. at 494.
8 See id. at 496 (Harlan, J., dissenting); id. at 508 (Douglas, J., dissenting).
Id. at 496-97 (Harlan, J., dissenting).
Harlan wrote that "[elvery
communication has an individuality and 'value' of its own." Id. at 497. Therefore,
Justice Harlan believed that the decision of the majority was too generalized. He
went on to say, "[t]he suppression of a particular writing or other tangible form of
expression is, therefore, an individual matter, and in the nature of things every such
suppression raises an individual constitutional problem, in which a reviewing court
must determine for itself whether the attacked expression is suppressible within

constitutional standards." Id.
"Roth, 354 U.S. 497.
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themselves." The states, Justice Harlan argued, are the ones with
the "interest in protecting the privacy of the home against invasion
of unsolicited obscenity."9'
Justice Douglas, joined by Justice Black in another dissenting
opinion,' disagreed more strongly with the majority opinion by
asserting the belief that obscenity, or any obscene material, was
protected by the First Amendment." Justices Black and Douglas
stated their strong belief that society's interest in unrestricted speech
far outweighs the Court's interest in trying to regulate obscene
material." In sum, the Roth decision, with its strong dissents, laid
the groundwork for a future of broad discussion and debate on the
topic of obscenity as it relates to the First Amendment.
B. The Miller Standardand its Application in Skyywalker
After Roth, there were numerous cases addressing obscenity,
and some of them began to modify the Roth test.9 But in 1973, the
landmark case of Miller v. California9' became the controlling
decision that is still in effect today. The Court in Miller established
a new three-prong test which sets forth the basic guidelines for the
" Id. at 502.
9Id.

"Id. at 508.
Id. at 509 (Douglas, J., dissenting). "To allow the state to step in and punish
mere speech or publication that the judge or jury thinks has an undesirable impact
on thoughts but that is not shown to be part of unlawful action is drastically to
curtail the First Amendment." Id.
See Roth, 354 U.S. at 512-14 (Douglas, J., dissenting).
See generally Memoirs v. Massachusetts, 383 U.S. 413 (1965). The Court here
reshaped the Roth test into a new three part analysis to determine whether a work
is obscene. The first part suggested that the work must be patently offensive. Part
two suggested that its dominant theme must appeal to the prurient interest; part
three mandated that the work have no redeeming social value - "utterly without
redeeming social value." Id. at 418; Jacobellis v. Ohio, 378 U.S. 184 (1964)
(conviction of motion picture theatre manager for possessing and exhibiting
allegedly obscene film). In Jacobellis, the Court tried to establish a national rather
than community standard of obscenity. Id. at 192-95; Manual Enter. v. Day, 370
U.S. 478 (1962) (the Court added a second element to the Roth test, requiring that
the work be "patently offensive," before being deemed obscene). See also Kingsley
Picture Corp. v. Regents, 360 U.S. 684 (1959) (regarding denial of license to film
distributor for immoral film), and Scheidemantel, supra note 24, at 474.
96413 U.S. 15 (1973). "[F]or the first time since Roth was decided in 1957, a
majority of this Court has agreed on concrete guidelines to isolate 'hard core'
pornography from expression protected by the First Amendment." Id. at 29.
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trier of fact to apply when confronted with the question of whether
a work is to be classified as obscene.97 By setting guidelines, the
Court essentially "confine[d] the permissible scope of such regulation
to works which depict or describe sexual conduct."
The sexual
conduct, in the Court's view, had to be "specifically defined by the
applicable state law, as written or authoritatively construed."''
The Miller test is similar to the Roth test."° There are,
however, certain substantial differences. Because the Miller test is
what the court used in the Skyywalker case to determine that the
music in question fit into the obscene category," a closer look at
the test is warranted. As established, the test is:
a) [W]hether "the average person, applying
contemporary community standards" would find that the
work, taken as a whole, appeals to the prurient interest...
; (b) whether the work depicts or describes, in a patently
offensive way, sexual conduct specifically defined by the
applicable state law; and (c) whether the work, taken as a
whole, lacks serious literary, artistic, political, or scientific
value."°
Both the first and second prongs of the controlling test
1°3
require the application of "contemporary community standards.
The determination of the applicable community standard has been,
and continues to be, a very difficult problem with which courts have
had to contend. 1" First, it appears that the Court intended that the
community standards should be determined by the ultimate triers of
fact." States should not be burdened with the task of structuring
obscenity proceedings around evidence of a national community

See id. at 24.
9Id.
97

9Id.

" Id. The first prong of the Miller test adopts the portion of the Roth test
dealing with prurient interest. Id. at 24.
101See Skyywalker Records, Inc. v. Navarro, 739 F. Supp. 582, 587 (S.D. Fla.

1990).
'2Miller, 413 U.S. at 24 (citations omitted).
10Id. at 30-31.
1o'
Id. at 30.
10See id.
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standard, because that standard would be too broad."° As the
Court in Miller phrased it, to create a national standard "would be an
exercise in futility."'"
The court in Skyywalker agreed with the Supreme Court that
the ultimate trier of fact was to determine "[t]he issues of the size of
the appropriate community, its composition, and the view of the
average person in that group."'"
Because the Skyywalker
proceeding was a bench trial, the judge was the ultimate trier of
fact."° The Skyywalker court applied the contemporary community
standard as described in Miller."' It decided that the relevant
community, in assessing whether the album was obscene, was
comprised of Dade, Broward, and Palm Beach Counties."1 This socalled community standard has come under much criticism, and has
been questioned as to its effectiveness."'
The plaintiffs in Skyywalker disputed the fact that the judge
should be the one determining the relevant community standard."3
The plaintiffs believed that the court's opinion would not adequately
reflect the relevant community involved, but only the personal
I"See id; What is appropriate in one community or area in the country may
not be appropriate in other areas. "It is neither realistic nor constitutionally sound
to read the First Amendment as requiring that the people of Maine or Mississippi
accept public depiction of conduct found to be tolerable in Las Vegas, or New York
City." Id. at 32.
o Miller, 413 U.S. at 30.
o Skyywalker, 739 F. Supp. at 587.
109 Id.
110See

Miller, 413 U.S. at 30-31.

111Skyywalker, 739 F. Supp. at 588. Dade, Broward, and Palm Beach counties are
located within approximately a 150 mile range from the northernmost part of Palm
Beach county, to the southernmost part of Dade county, along the southeastern
portion of Florida. Apparently the court felt that these counties shared several
factors with one another such as geographical features, public transportation lines,
radio and television services, trade and business locations, and service areas, as
well as political districts. Id. The court ignored educational and income levels, and
only touched upon the ethnic background of the residents of each county in
making its determination. Id.
112See Gordon, Comment, supra note 11, at 516-17; see also, Perry & Long, supra
note 33, at 5.
11 Skyywalker, 739 F. Supp. at 590.
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opinion of the judge in the case.114 The judge refuted their
contention by stating that "even if the undersigned judge would not
find As Nasty As They Wanna Be obscene, he would be compelled to
do so if the community's standards so required.""' The plaintiffs
believed that both for the community and the average person the
legal standards that were imposed were too nebulous for them to be
applied to an issue of constitutional law." 6 The court, which
refuted all of the plaintiffs' arguments in this case, compared the
application of a community standard to that of applying the
reasonable person standard used in negligence and tort law." 7
Commentators have voiced opposition to this so-called community
As shall be seen in an analysis of the
standard determination."
three prongs of the test, there is disagreement with the principles
laid down in the controlling test of Miller, specifically as it applies to
the Skyywalker case.119
1. PrurientInterest.- The language of the first prong of the Miller test
is "whether 'the average person, applying contemporary community
standards' would find that the work, taken as a whole, appeals to the
prurient interest." ' What this appears to mean is that the work
must be looked at as a whole to determine whether it ignites lustful
If the work appeals only to normal,
desires in the listener.'
healthy, sexual desires, then it would not be sufficiently disagreeable
to meet this part of the test." The part of the first prong which
See id. at 589-90. See also Miller, 413 U.S. at 44, "[tjhe idea that the First
Amendment permits punishment for ideas that are 'offensive' to the particular
judge or jury sitting in judgment is astounding." Id. (Douglas, J., dissenting). In
Skyywalker, the judge focused on his own "personal knowledge of this area's
demographics, culture, economics, and politics. He [had] attended public functions
and events in all three counties and [was] aware of the community's concerns
Skyywalker, 739 F. Supp. at 589.
114

115Skyywalker, 739 F. Supp. at 590.
116 Id.
117 id.

Perry & Long, supra note 33, at 5. What disturbs these commentators is that
expert testimony need not be proffered for a community standard determination.
11

Id.
""See Skyywalker, 739 F. Supp. at 590-97; see also Gordon; Comment, supra note
11, at 517-23.
'2' Miller v. California, 413 U.S. 15, 24 (1973).
1 Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 498 (1985); Roth v. United

States, 354 U.S. 476, 489 (1957).
122Brockett, 472 U.S. at 498.

476

JOURNAL OF HUMAN RIGHTS

[Vol. IX

reads "taken as a whole" has also come under criticism."v This part
requires that the material be taken as a whole and judged as a single
unit, rather than on the basis of isolated passages."" It is fairly
easy to apply this standard to materials such as movies or books,
because of their visual and continuous nature. 2 ' Nevertheless, it
is more difficult when the material is comprised of various unrelated
chapters, or parts.1 26 In Skyywalker, it was a compilation of songs
that made up the whole. Specifically, the whole is the album As
Nasty As They Wanna Be, which was the focus of the court's inquiry.
Thus, it appears that "songs with unintelligible lyrics, albums with
only a few songs deemed obscene, and single releases with only a
few objectionable lines may fall outside of the Miller test."12 It is
very difficult for the average person to take a work as a whole and
determine whether it appeals to prurient interests, because it is not
an easy concept to fully grasp and understand.1" For instance, if
a book is entirely full of language considered dirty, or full of dirty
pictures, and in the flyleaf of the book there is a quotation from
Voltaire, does this book taken as a whole appeal to prurient
interests? 1" Maybe parts of it do, but a part of it does not." So
when taken as a whole, it would appear that a work such as that
would not meet the first prong of the test.
Prurient appeal also has been found to be a very confusing
concept to apply.'31 One thing, however, appears to be clear - that

113GEORGE M. WEAVER, HANDBOOK ON THE PROSECUTION OF OBSCENITY CASES

14-17 (1985).
12 Id. at 14. Most pornographic books or magazines have political commentary
and social satire meshed with very explicit material. The explicit material, if taken
separately, would probably be considered obscene. Id.
125 Id.
126 Id.
" Berry & Wolin, supra note 19, at 598.
'2 See WEAVER, supra note 123, at 17. An average person standard is the test
required by Miller. Miller v. California, 413 U.S. 15, 24 (1973). The judge in
Skyywalker substituted his own perception of the Nasty recording. The standard is
similar to the reasonable person standard of negligence and tort law, Skyywalker,
739 F. Supp. at 588-89, and as such is an objective standard, and "should not have
been irreverently subjected to Judge Gonzalez's personal biases." Gordon,
Comment, supra note 11, at 519.
129 See WEAVER, supra note 123, at 15 (citing Kois v. Wisconsin, 408 U.S. 229

(1972)).
13 See id. at 15-17.
'3'See id. at 17.
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in order for something to appeal to the prurient interest, it must
contain sexual content. 32 A work having sexual content, however,
is not necessarily prurient." The lyrics and the titles of 2 Live
Crew's songs are replete with references to genitalia, human sexual
excretion, oral-anal contact, fellatio, group sex, specific sexual
positions, sado-masochism, penile erections, masturbation,
cunnilingus, sexual intercourse, and the sounds of moaning."' But
this does not necessarily mean that the album appeals to the prurient
interest."3 Some commentators believe that something appeals to
the prurient interest when it appeals to "a shameful or morbid
interest in nudity, sex or excretion."" Some works may disgust
the average person, but these same works may
be appealing, and
137
perhaps even beneficial to a particular group.
The particular group whose interest is going to be affected is
a significant issue in satisfying the first prong of the test." The
particular group in the Skyywalker case is whomever chooses to listen
to the album. The members of 2 Live Crew testified that they made
the Nasty recording so that it may be listened to as well as danced
to.'3 9

It was determined by Judge Gonzalez in Skyywalker that

"[t]he evident goal of this particular recording is to reproduce the
sexual act through musical lyrics. It is an appeal directed to 'dirty'
thoughts and the loins, not to the intellect and the mind."'" The
court relied on the fact that 2 Live Crew made two versions of the
album, one of which did not contain the explicit sexual lyrics.'
" See id. at 18 (appealing to the prurient interest may consist of itching,
longing, or uneasy with desire, or lascivious longings of desire). See id. at 17.
3 See id. at 18. Although something is determined to appeal to the prurient
interest, it is not necessarily obscene. Id.
13 See Skyywalker Records, Inc. v. Navarro, 739 F. Supp. 578, 591 (S.D. Fla.
1990). This material was heard and taken from the As Nasty As They Wanna Be
album. See As NASTY As THEY WANNA BE, supra note 4.
'3 WEAVER, supra note 123, at 18 ("[Mjere sexual matter does not make
something prurient.").
3 Id. at 19 (quoting Roth v. United States, 354 U.S. 476, 487 (1957)).
13 Perry & Long, supra note 33, at 5. The average person standard is the
applicable standard as espoused in Miller v. California, 413 U.S. 15, 30-34 (1973).
1

Perry & Long, supra note 33, at 5.

13

See Skyywalker Records, Inc. v. Navarro, 739 F. Supp. 578, 591 (S.D. Fla.

1990).
Id. at 591.
Id. at 582. The clean album sold about seven times fewer albums as the dirty
album. See supra notes 38-40 and accompanying text.
'40

'4'
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The difference in the actual sales of the two Versions has been found
to have been motivated by the "leer of the sensualist."'" It was
apparent to the court that the Nasty recording met the first prong of
the Miller test."4
2. Patently Offensive. - The second prong of the Miller test is "whether
the work depicts or describes in a patently offensive way, sexual
conduct specifically defined by the applicable state law."'"
It is helpful to think of the patent offensiveness prong
as requiring a two-part inquiry. The first issue is
whether the material contains descriptions or
depictions of "sexual conduct specifically defined by
the applicable state [or federal] law." Implicit in the
"description" side of the equation is the notion that
written, non-pictorial, materials may also be obscene.
Second, it must be* decided whether under
community standards the sexual conduct is depicted
or described in a "patently offensive way."'4
The Florida legislation sets out the definitions of most, if not all, of
the sexual conduct described on the Nasty album." What is in
' Skyywalker, 739 F. Supp. at 591-92. The judge also scrutinized the commercial
exploitation of the work. Id. at 591.
43MId. at 591.

14 Miller

v. California, 413 U.S. 15, 24 (1973).
WEAVER, supra note 123, at 27-28.
146 FLA. STAT. ANN. § 847.001 (West Supp. 1990). This section provides various
145

definitions of obscenity, including:
(2) "Deviate sexual intercourse" means sexual conduct between
persons not married to each other consisting of contact between

the penis and anus, the mouth and the penis, or the mouth and
the vulva.
(5) "Nudity" means the showing of the human male or female
genitals, pubic area, or buttocks with less than a fully opaque
covering; the showing of the female breast with less than a fully

opaque covering of any portion thereof below the top of the
nipple; or the depiction of covered male genitals in a discernibly
turgid state.
(8) "Sadomasochistic abuse" means flagellation or torture by or
upon a person or animal, or the condition of being fettered,

bound, or otherwise physically restrained, for the purpose of
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conflict is whether or not the sexual conduct described on the album
is depicted in a patently offensive way. 4 7 Again, the standard that
is required when seeking a determination as to a piece of work is the
community standard."
Material may be considered patently
offensive if it "affronts contemporary community standards of
' that are in relation to the "description or representation
decency"149
of sexual matters."'" The question arises as to which community's
standards are to be examined, and how those standards are
defined. 51 The conduct described in the recordings is certainly
within the range covered by the Florida statute" 2 regarding
obscenity. References are made to sexual organs, sexual positions,
deriving sexual satisfaction, or satisfaction brought about as a
result of sadistic violence, from inflicting harm on another or
receiving such harm oneself.
(9) "Sexual Battery" means oral, anal, or vaginal penetration by,
or union with the sexual organ of another or the anal or vaginal
penetration of another by any other object; however, "sexual
battery" does not include an act done for a bona fide medical
purpose.

(11) "Sexual Conduct" means actual or simulated sexual
intercourse, deviate sexual intercourse, sexual bestiality,
masturbation, or sadomasochistic abuse; actual lewd exhibition
of the genitals; actual physical contact with a person's clothed or
unclothed genitals, pubic area, buttocks, or, if such person is a
female, breast; or any act or conduct which constitutes sexual
battery or simulates that sexual battery is being or will be
committed.
(12) "Sexual excitement" means the condition of the human male
or female genitals when in a state of sexual stimulation or
arousal.
(13) "Simulated" means the explicit depiction of conduct set forth
in subsection (11) which creates the appearance of such conduct
and which exhibits any uncovered portion of the breasts,
genitals, or buttocks.
1 Skyywalker Records, Inc. v. Navarro, 739 F. Supp. 578, 592-93 (S.D. Fla.

1990).
Id. at 592.
Miller v. California, 413 U.S. 15, 31 (1973).
150 WEAVER, supra note 123, at 27 (quoting Memoirs v. Massachusetts, 383 U.S.
413, 418 (1966)).
151 For a discussion of "community standard," see supra notes 103-19 and
accompanying text.
152 FLA. STAT. ANN. § 847.001 (1990).
'4
1
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and foul language such as "fuck" and "shit" are used repeatedly."s
The Court in Miller presented two examples of the type of conduct
subject to state regulation: "(a) Patently offensive representations or
descriptions of ultimate sexual acts, normal or perverted, actual or
simulated. (b) Patently offensive representations or descriptions of
masturbation, excretory functions, and lewd exhibition of the
genitals."' 4 The court in Skyywalker found that the type of conduct
described is "certainly within the scope of the Florida statutes."'"5
The court went on to say, "the state law, of course, is not dispositive
on the question of whether this particular community would be
patently offended, but it is entitled to significant weight."'" The
court believed that because the "recording depicts sexual conduct in
1 7 as well as making the music come to life so
graphic detail,""
vividly as if seen through a "camera with a zoom lens, focusing on
the sights and sounds of various ultimate sexual acts,"'" it is
patently offensive.5 9 Further, the court also cited the frequency
and repetitiveness of the sexual lyrics as another reason why the
album is patently offensive." With the exception of one or two
songs, 1"the entire Nasty recording is replete with explicit sexual
lyrics.0 '

In favor of restrictions it is also argued that while
pornographic books, or magazines are not openly displayed in public
places and do not intrude on the individual's privacy interest, 62 a
musical recording is made to be played and experienced, and it must
be listened to for this to occur. Therefore, one cannot listen to music
and be certain of keeping it out of the earshot of others."~ The
court went on to say that if the state legislature has enacted
legislation to protect the public from obscenity, as the Florida
legislature has done here, then it does not seem fair to subject
members of the public to something from which they have been
See As NASTY As THEY WANNA BE, supra note 4 and accompanying text.
Miller v. California, 413 U.S. 15, 25 (1973).
155 Skyywalker Records, Inc. v. Navarro, 739 F. Supp. 578, 593 (S.D. Fla 1990).
"s
154

156 Id.
157
158

Id. at 592.
Id.

159 Id.
160

Skyywalker, 739 F. Supp. at 592.

161

Id.
Id. at 593.
Id.

162
163
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On the other hand, arguments have been made that the
group's music is not patently offensive.'" One argument is that
there are works that contain comparable descriptions of sex that have
enjoyed community acceptance.'" Certain novels espousing sexual
conduct are found in most local libraries.167 These apparently have
been accepted under a community standard. Other performers, such
as Eddie Murphy and Andrew "Dice" Clay, have been suggested as
comparisons to 2 Live Crew.'" The argument is that the material
these performers use contains the same type of lyrics depicting
sexual conduct that the group's albums contain, 69 but their
performances were not banned, nor were their recordings removed
from store shelves.
3. Literary, Artistic, Political,or Scientific Value? - The third prong of
the Miller test is "whether the work, taken as a whole, lacks serious
literary, artistic, political or scientific value."'7 This portion of the
test is "whether a reasonable person would find serious social value
in the material at issue.""' The third portion of the Miller test
simply focuses on the particular work at issue." 2 Specifically, it
does not take into account who its creator is, who it is being created
for, nor what type of creation it is."' In determining whether the
work has any kind of value under the third prong of the test,
whether it is "stylish, tasteful, or even popular""4 is irrelevant.".
The third prong issue in Sky ywalker was whether the album
Skyywalker, 739 F. Supp. at 593.
See Perry & Long, supra note 33, at 29.
16 Id. (examples of such works are novels, movies, and comic routines).
167Id.
'8Id. The movie Raw, a standup comedy routine by Eddie Murphy, was
shown in local movie theaters and rented at local video rental stores throughout
the country. Raw contained material which by some, and probably by the standard
here, would be considered patently offensive. Murphy repeatedly uttered obscene
language and referred to sexual conduct in the movie. EDDIE MURPHY: RAW
(Paramount 1988). See also Skyywalker, 739 F. Supp. at 589.
169Id.
'6

'70

"

Miller v. California, 413 U.S. 15, 24 (1973).
Skyywalker, 739 F. Supp. at 593.

at 594. "The narrow issue before this court is whether the recording
entitled As Nasty as They Wanna Be is legally obscene." Id.
173See id.
2Id.

174Id.
175Id.

482

JOURNAL OF HUMAN RIGHTS

[Vol. IX

contained any literary, artistic, political, or scientific value. 7 ' Prior
to Miller, the test was whether the work was "utterly without
redeeming social value."'"
If it was, then it would be deemed
Miller reached the conclusion that obscenity was
obscene."
unprotected even if not "utterly" without social worth."
In the instant case, there are various arguments that this
material does have specific value according to the reasonable
person.1 8 One argument made by the 2 Live Crew members was
that the Nasty recording has value as comedy and satire, which is
proof of its value to society.'81 The plaintiffs tried to show this
comedic value by citing the reaction of the audience in the courtroom
when the recordings were played: a reaction of laughter. 182 It has
also been argued that music like 2 Live Crew's has serious artistic
value as innovative dance music." There may be political value
in the sexual fantasies that are played out in 2 Live Crew's raps.'"'
For instance, "[s]ex is a metaphor for possibility . .. suddenly, the
people who tell you what you can't do-you can't say this, you can't
buy that, you can't afford to live in this neighborhood, you aren't
qualified for that job-suddenly, metaphorically, lose that power."'18
Another argument is that much African-American pop music has
176 Skyywalker, 739 F. Supp. at 593.

Memoirs v. Massachusetts, 383 U.S. 413, 419 (1966); see also Roth v. United
States, 354 U.S. 476, 488 (1957).
178 Id.
7

'" Miller v. California, 413 U.S. 15, 24-25 (1973). See also LAURENCE TRIBE,
AMERICAN CONSITU1TONAL LAW 909 (1988) (courts need not decide that a work has
utterly no redeeming value in order to find it obscene).
"8See Skyywalker, 739 F. Supp. at 594-95. Professor Carlton Long testified that

there was political content in the recordings. He said that the group was using this
medium as a way for black Americans to express themselves. He cited references
from several songs where the group mentioned, for example, "Abraham Lincoln,"

the word "man," and where the group used the device of boasting to stress
manhood. Id.
181

Id.

" Id. Comedy is valued in society because it makes people feel happy. The

court, however, believed that this initial reaction of laughter was because the
audience was uncomfortable with what they were hearing. Id.
8 See Perry & Long, supra note 33, at 29.
184 Id.
18

Id.
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inherent political significance.'"
Some African-Americans
understood this form of expression as "freedom [of] social mobility
and cultural autonomy."' 7 Also, because the albums are marketed
by Luther Campbell himself, through his own independent label, it
is a symbolic form of "African-American capitalism and selfsufficiency."'" Furthermore, "the parody so evident on the album
arguably has serious political value. It is an implied critique of male
sexist attitudes that pervade society.' 8 9
In Skyywalker, these arguments were addressed by an expert
on the subject.' 90 The expert explained that the music had serious
sociological value.' 9' He identified three cultural devices that were
evident in the work-"call and response," "doing the dozens," and
"boasting."1"' The expert said that because of the different frames
of reference, "white Americans 'hear' the Nasty recording in a
different way than black Americans .... 093
The judge found all of these arguments without merit and
ruled that the material taken as a whole lacked serious literary,
artistic, political, and scientific value."9 First, the court stated that
the initial audience reaction of laughter was caused by titillation, but
after a few moments, the audience fell silent and appeared to be in
awe of what they were hearing.9' The court made clear,
In a society where obscenity is forbidden, it is human
nature to want to taste forbidden fruit. It is quite
another thing to say that this aspect of humanity
forms the basis for finding that Nasty has serious
186"Luther Campbell's decision to

market 2 Live Crew's recorded music through
his own label... arguably is symbolic political speech." Id.
18 Perry and Long, supra note 33, at 29.
s Id.
"' The expert was Professor Carlton Long, who was qualified as an expert on
Afro-American culture. See Skyywalker, 739 F. Supp. at 594.

" Id.
12Id.

"Call and response" is where males and females yell to each other in

repetitive verse. "Doing the dozens" is the word game where a series of insults is
exchanged escalating in satirical content. "Boasting" allows persons to overstate
their virtues, such as sexual prowess. Id.
'9 Id.
1' See Skyywalker, 739 F. Supp. at 596.
195 Id.
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artistic value. Furthermore, laughter can express
much more than enjoyment and entertainment. It is
also a means of hiding embarrassment, concealing
shame, and releasing tension. The fact that laughter
was only heard at the time that the first song of the
tape was played is probative on what the audience's
outbursts really meant. It cannot be reasonably
argued that the violence, perversion, abuse of women,
graphic depictions of all forms of sexual conduct, and
miscroscopic [sic] descriptions of human genitalia
contained on this recording are comedic art.'"
The court also noted that 2 Live Crew had borrowed many
riffs from other artists.197 The court stated that these riffs do not
"lift Nasty to the level of a serious artistic work."'1 Upon removal
of the riffs, the court determined that all that remains are "explicit
sexual lyrics" which are without any redeeming social value.'" The
final ruling in Skyywalker was that the recorded album, As Nasty As
They Wanna Be is obscene under the laws of the state of Florida,' °
and under constitutional guidelines as articulated in Miller.'
The court's decision ignores the long history of obscenity and
its relation to comedy by rejecting the group's contentions that their
music has comedic overtones.2 2 "'Low' comedy and burlesque, for
example, utilize many of the elements the court found so
indefensible."'
Id. at 595. The court found that the musical recordings were not made to be
a form of comedy. They are "first and foremost music." Id.
197Id. at 595-96.
'"Id. at 596.
16

Skyywalker, 739 F. Supp. at 596.

1

o Id. Judge Gonzalez stated in the opinion:
One of the plaintiff's expert witnesses testified at trial that
material is art if it causes a reaction in the audience perceiving

it. If that reaction is an appeal to the prurient interest in a
patently offensive way, and if the material lacks serious lieterary
[sic], artistic, political or scientific [value], the law does not call
that art-it calls it obscenity and when so proven beyond a

reasonable doubt is a crime in Florida.

Id. at 596.
Miller v. California, 413 U.S. 15 (1973).
2 Gordon, Comment, supra note 11, at 521.
2m

Id.
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IV. FIRST AMENDMENT
"Congress shall make no law respecting the establishment of
religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the government for a redress
of grievances."2 4 This Note will now discuss the parameters of the
First Amendment rights that are extended to musicians who use
obscene lyrics.
"In respect to freedom of speech, the First
Amendment is exceptionally crisp and unambiguous. 5 The issue
is whether the First Amendment should protect obscene language
contained within musical recordings. 6 As the Supreme Court has
stated, "obscenity is not within the area of constitutionally protected
speech or press."'
Numerous courts have held that the First
Amendment guarantee of free speech is not absolute." The Court
has said that the First Amendment protects such things as particular
books, plays, and art that lift the spirit, improve the mind, enrich the
human personality, and develop character.'
The Court has
concluded that since certain types of works benefit society, then by
analogy a state legislature may act on the corollary assumption that
anything deemed to be obscene exerts a corruptive effect or a
negative impact, leading to behavior that is not in accord with the
social norm.210 In other words, the Court has concluded that an
2 U.S. CONST. amend. I. "The imperative is simple, straightforward, complete,
and absolute: Congress shall make no law abridging the freedom of speech." William Van
Alstyne, A Graphic Review of the Free Speech Clause, 70 CAL. L. REV. 107, 111 (1982).
' Van Alstyne, supra note 204, at 110. Many of the main affirmative
restrictions on governmental power are much more ambiguous and represent
limited types of freedoms that they secure. For example, the Fourth Amendment
only protects against unreasonable searches and seizures; the Fifth Amendment

assures that each person will not be deprived of life, liberty or property without
due process; the Eighth Amendment protects against bail or fines that are excessive
and forbids only cruel and unusual punishments. Id.
"

Id. There is an exception category to the First Amendment which is

comprised of speech that the First Amendment does not protect. Id.
10Roth v. United States, 354 U.S. 476, 485 (1957). See also Paris Adult Theatre
I v. Slaton, 413 U.S. 49, 57 (1973); Miller v. California, 413 U.S. 15, 21 (1973).
' See Skyywalker Records, Inc. v. Navarro, 739 F. Supp 578, 584 (S.D. Fla.
1990); see also Miller, 413 U.S. at 21; Roth, 354 U.S. at 484-85.
See Slaton, 413 U.S. at 63.
-

210
Id.
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obscene work does not communicate ideas at all, " but causes
"sexual deviation from the community standard.""' According to
this principle, obscenity is merely a negative force on society which
increases sex crimes, perversion, and juvenile delinquency.213 If
this proposition is accepted then popular music's frequent references
to sexual conduct, violence, and drugs
can be expected to cause a
4
continual rise in deviant activity.
2 Live Crew made one of the primary arguments that has
been made about whether their music, and obscene music in general,
should be banned."5 Specifically, they stated that a determination
of the obscenity or non-obscenity of any material should be left up
to "each individual member of the public. 2'1 6

In other words,

people who do not want to listen to music that they consider obscene
do not have to buy it. As Justice Douglas stated in his dissent in
Miller,
No one is being compelled to look or to listen. Those
who enter newsstands or bookstalls may be offended
by what they see. But they are not compelled by the
state to frequent those places; and it is only State or
governmental action against which the First
Amendment, applicable to the States by virtue of the
Fourteenth, raises a ban.... To give the power to the
censor ... is to make a sharp and radical break with

the traditions of a free society.

7

An absolutist believes that the First Amendment was intended to
protect all speech."
What is offensive to some may not be
offensive to others. Justice Douglas continued,

2

Scheidemantel, supra note 24, at 471.

2

CLOR, supra note 17, at 136-37 (citations omitted).

Id.
214See generally Peter A. Block, Note,
13

Modern-Day Sirens: Rock Lyrics and the First
Amendment, 63 S.CAL. L. REv. 777 (1990) (discussing various problems with lyrical
content
of rock and roll music).
2 Skyywalker Records,
Inc. v. Navarro, 739 F. Supp. 578, 586 (S.D. Fla. 1990).
216Id. Each individual should decide whether or not they wish to buy the
material and whether or not they find the music to be obscene. Id.
"7Miller v. California, 413 U.S. 15, 44 (1973) (Douglas, J., dissenting).
218

Id.
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The First Amendment was not fashioned as a vehicle
for dispensing tranquilizers to the people.... The use
of the standard "offensive" gives authority to
government that cuts the very vitals out of the First
Amendment. As is intimated by the Court's opinion,
the materials before us may be garbage. But so is
much of what is said in political campaigns, in the
daily press, on TV, or over the radio. By reason of
the First Amendment - and solely because of it speakers and publishers have not been threatened or
subdued because their thoughts and ideas may be
"offensive" to some.219
Absolutists label any and all regulation of speech as censorship and
paternalism.2"
They believe that censorship of obscenity
"contravenes the First Amendment and the principles which lie
behind it,"22'1 insisting that "no law abridging" means exactly what
it says.' It does not permit select laws that prohibit certain forms
of speech.2 The First Amendment has put the freedoms of speech
and press "beyond the reach of federal power to abridge."' 4
Absolutists believe that the government should never concern itself
directly with speech.'
They have argued that the men who
framed the Bill of Rights assembled it with easily understandable
words because they intended there to be "absolutes"' and that the
meaning is so plain that the First Amendment could not be anything
29

Id. at 44-45.

Id.

CLOR, supra note 17, at 88.
2

Id. at 88-89.

1 See id.

I Id. (quoting Justice Black in Smith v. California, 361 U.S. 147, 157-59 (1959)).
Id. at 94.
No form of expression shall be subject to regulation on the
grounds of its intrinsic evil or its tendency to promote harmful
consequences. Expression is subject to regulation only when it is
so closely related to illegal action as to be inseparable from it.
Since it cannot be demonstrated that obscenity is thus related to
conduct, the First Amendment prohibits any effort to control it.

m5

Id.
CLOR, supra note 17, at 89-91. For example, the phrase "Congress shall make
no law" is made up of, essentially, easily understandable words. Id. at 90.
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7

In looking at the disputes that have arisen in response to the
music of 2 Live Crew, it appears that sooner or later, the Supreme
Court will have the opportunity to hear and resolve this highly
debated issue. But, as Justice Douglas stated in his dissent in Miller,
the courts should not be the ones to make the definitions of
obscenity, and some guidelines are needed.
If there are to be restraints on what is obscene, then
a constitutional amendment should be the way of
achieving the end. There are societies where religion
and mathematics are the only free segments. It
would be a dark day for America if that were our
destiny. But the people can make it such if they
choose to write obscenity into the Constitution and
define it.... I do not think we, the judges, were ever
given the constitutional power to make definitions of
obscenity. If it is to be defined let the people debate
and decide by constitutional amendment what they
want to ban as obscene and what standards they
want the legislature and the courts to apply. Perhaps
the people will decide that the path towards a mature
integrated society requires that all ideas competing
for acceptance must have no censor. Perhaps they
will decide otherwise. Whatever the choice, the
courts will have some guidelines.'

V. EFFECTS ON CHILDREN AND WHETHER
MUSIC SHOULD BE REGULATED

The primary objection to 2 Live Crew's music has been its
possible effect of promoting drugs, sex, and violence to the
"impressionable youth" of America. U 9 Those concerned have
voiced the desire to regulate the music industry in order to guard
against such evils. A significant question is whether the music
industry should have its lyrics regulated by the government,23 or
Id.
' Miller v. California, 413 U.S. 15, 46-47 (1973) (Douglas, J., dissenting).
See Berry & Wolin, supra note 19, at 607-08.
' See id. at 596-608. See also Block, Note, supra note 214, at 812.
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whether a private regulatory scheme should be adopted, similar to
the motion picture industry's regulatory scheme and its system of
rating films. 3'
A. Governmental Regulation
If the government were to impose a classification system,
which would, in effect, be a regulatory system, First Amendment
concerns immediately would be raised.'z As the above discussion
has indicated, any restriction by the federal government will be
subject to rigorous scrutiny under First Amendment analysis. At the
least, such regulation could be burdensome, given the nebulous
standards; at the other extreme, it is likely that any such regulation
would be unconstitutional. This type of system may restrict adults
and more mature minors who do not find the music at all
objectionable.'n
For practical and ideological reasons the
government will probably avoid the administering of a regulatory
scheme.' 4 It is probable that the American public will not be
receptive to regulatory action that fosters censorship. Practically,
restraint of music lyrics will not be a justifiable "use of resources in
''
a government replete with waste and bureaucracy. 1
B. Private Regulation
It has been suggested that the music recording industry
should place ratings on music, similar to the manner currently
employed in the motion picture industry.'
A comparison to the
Motion Picture Rating System (MPRS) 37 is helpful in deciding
whether such a system would be effective within the music industry.
231
232

See, e.g., Berry & Wolin, supra note 19, at 603.
Id. (certain persons would be restricted from purchasing and listening to the

music which would limit their First Amendment freedoms).
Z3

Id.

2M

Id.

Id.
See Hearings,supra note 19, at 5-7, 10-11 (testimony of Tipper Gore and Millie
Waterman, respectively). Neither speaker specifically demanded that the recording
industry should adopt a rating system exactly the same as that of the motion
picture industry. But, they both issued proposals which contained elements similar
to the film industry's private regulation of films. Id.
' See Scheidemantel, supra note 24, at 483-84 (discussing the MPRS).
2

23

490
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A film can have one rating out of a possible five: G, PG, PG-13,
R,' or the NC-17 rating, which came into existence in 1990 to
replace the 'X' rating."3 One purpose of the rating system, which
seems to be an effective one, is for parents to determine whether a
film may be suitable for their child's viewing.2 '4 The other purpose
is to stifle censorship by the federal and local governments.241 One
important criticism of this rating system is that it effects the
substantive rights of parents who wish to have their children see
certain films that the ratings say the child cannot see.2' Although
minors do have certain First Amendment rights,' a movie that
may not be considered obscene by many could have a rating of NC17, which would effectively deny the child exposure to this type of
expression.'
Another criticism is that adults' rights are negatively
effected by the ratings.24 Adults' rights are effected because some
movies are edited and changed so that they may conform to
standards that are suitable for children.2 ' Therefore, the adult may
not be seeing the actual product and message that the filmmaker
intended.247
Also, the filmmakers' rights are affected;2 ' the
filmmakers' freedom of expression is negatively impacted because no
adequate notice is provided to allow the filmmaker to know what
content will render a given rating.249
If the recording industry were to adopt a similar rating
system, similar types of problems would emerge,'
"artists'
freedom of expression will be severely curtailed, and the economic
id.
' Id. (NC-17 rating, when placed on films, prohibits anyone under 17 years
of age from viewing the movie).
2

24 Id.
UIId.

Scheidemantel, supra note 24, at 485-86.
24 Id. at 489-94 (minors do not share constitutional rights equally with adults,
but they do possess significant First Amendment rights).
24 Id. at 485-86.
245 Id. at 485.
246 id.
24 Scheidemantel, supra note 24, at 485-86.
24

'4
249

Id. at 486.

Id. at 486-87.

See id. at 489-94. The problems and criticisms suggested in text
accompanying notes 236-52 might also exist if a rating system were adopted by the
music industry.
2'
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structure of the industry will be undermined."
problems are:

1

Some foreseeable

(1) increased administrative costs and burdens
resulting from industry self-regulation;
(2) reduced sales of some albums due to reduced
broadcasting exposure;
(3) increased bootlegging or piracy by those who
desire to capitalize on parents' refusal to purchase for,
or store owners' refusal to sell to minors those
albums which they desire; and
(4) reduced sales due to clauses in shopping-mall
leases which may implicitly proscribe the sale of
recordings unacceptable to landlords (i.e., the
landlord reserves the "'right to ask the tenant to pull
any merchandise that is deemed to be morally
objectionable."). 52
The recording industry apparently fears that musicians could
be stigmatized by a regulatory rating system.'
It is strongly
believed by some that the recording industry is much different from
the film industry, and a similar rating system would not be fair.2
People who act in films are hired to pretend. No
matter how the film is rated, it will not hurt them
personally. Since many musicians write and perform
their own material and stand by it as their art,
whether you like it or not, an imposed rating will
stigmatize them as individuals.'
Also, the moral beliefs of the advocates of industry self-regulation
"have created warranted fear of censorship throughout the industry's
artistic and business communities. "2Labels that read "Parental Advisory: Explicit Lyrics," are now

2M

Kaufman, Note, supra note 4, at 238.
id.

2'3

Hearings,supra note 19, at 57 (statement of recording artist Frank Zappa).

2

id.
IId. at 54.
Kaufman, Note, supra note 4, at 226-27.
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placed on albums that warrant them. 7 2 Live Crew has put a
warning on the label stating that the recording may contain explicit
lyrics not suitable for children.' But, the problem is that these
warning labels also infringe upon the creative freedoms of the
recording artists, just as a rating system would. Artists will think
twice and temper their lyrics to avoid the undesired warning labels,
stifling their true artistic expression.
VI. 2 LIvE CREW - FURTHER DEVELOPMENTS
2 Live Crew was arrested for a performance they gave in
Hollywood, Florida during June of 1990. It was claimed by the
arresting officers and the prosecution that their performance, as well
as the lyrics in their music, were obscene. 9 They were put on trial
and found not guilty of performing an obscene act.2w One reason
given by the jury for its verdict was the poor evidence presented by
the prosecution.' " The jurors said that they found that 2 Live
Crew's music had "artistic and political value and was not offensive
to community standards."' 2 They thought that the raunchy words
and pounding beat were art forms that should not be banned.'
They also thought that the government should not intervene, but
rather should let the people decide what is best for themselves.2
Sheriff Navarro "vowed to arrest" the group if it performed in the
' Steven L. Myers, When the Law and Music Clash, UproarFollows, N.Y. TIMES,
Jan. 10, 1992, at B1.
2
Gordon, Comment, supra note 11, at 507. The warning on the cover of the

As Nasty As They Wanna Be album says, "WARNING: EXPLICIT LANGUAGE
CONTAINED." Id.
' Barbara Walsh & Bob Knotts, Crew Beats the Rap, Fr. LAUDERDALE SUNSENnNEL, Oct. 21, 1990, at 1.
' Id. Members of the jury concluded that the group was "nasty," but not
obscene. One jury member said, "We have the freedom to say what we want in
this country, and the day we don't we're in big trouble." Id.
2'Id. The evidence was made up of garbled tape recordings from the
performance in Hollywood, Florida, as well as poor detective work. Id.
Id. The jury is a representation of the community in question. Id.
Laura Parker, Rap Group Acquitted in Florida; 2 Live Crew's Lyrics Are Art,
Jurors Say in Obscenity Case, WASH. POST, Oct. 21, 1990, at Al.
2

These feelings were expressed by some members of the jury at a post trial

press conference. Walsh & Knotts, supra note 259, at 1.
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Broward County area again.'
A Florida retailer was arrested and subsequently convicted of
selling the album As Nasty As They Wanna Be.'
This trial also
occurred in October of 1990.' It seems that the conviction stems
mainly from the fact that retailers in the tri-county area were warned
not to sell the album when it was found to be obscene in the June
decision.'
The verdict established Mr. Charles Freeman as the
first person ever convicted on charges of selling an obscene
recording.'
At trial, despite the First Amendment issues that
were implicated,' 0 the decision relied upon the fact that the retailer
had broken the law.z' After the conviction, Mr. Freeman stated,
"[t]he verdict does not reflect my community standards as a black
man in Broward County."'
VII. CONCLUSION

Whether the music of 2 Live Crew has social value is difficult
to determine. Nevertheless, its value must be considered in light of
the community towards which the music is aimed. As Mr. Freeman
stated when referring to the jury, "[tihey don't know nothing about
the .

.

. ghetto!"tm3 The jury was all white. 4

If people do not

Dexter Filkins, Obscenity Acquittal Won't Deter Navarro, MIAMI HERALD, Oct.
22, 1990, at 1BR. "Navarro vowed to arrest... the band members if they try to
give a repeat performance." Id.
2M Id.
2 This was also a jury trial. There was no written opinion of the decision; no
trial transcript was available.
26 See Skyywalker Records Inc., v. Navarro, 739 F. Supp. 578, 5% (S.D. Fla.
1990).
2 Dexter Filkins, Record Seller Guilty in 2 Live Crew Trial, THE RECORD, Oct. 4,
1990, at 16 [hereinafter Filkins, Record Seller].
OId.
z' Skyywalker, 739 F. Supp. at 5%. The law was that the album was obscene
and was not to be sold in the South Florida tri-county area. Id.
Filkins, Record Seller, supra note 269, at 16.
Id. at 16. The case involving Mr. Charles Freeman, a black man, is a prime
example of the difficulty in determining what the relevant community standard is.
In Skyywalker, the court used Dade, Broward, and Palm Beach Counties as the
relevant communities. See Skyywalker, 739 F. Supp. at 588. Arguably this
community was overinclusive and the relevant community should have been
limited to the inner-city communities in these counties at which the album was
aimed.
27 Filkins, Records Seller, supra note 269, at 16.
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want to listen to the recording, then they do not have to buy it; if
they do not want to see the group perform, then they do not have to
attend a concert; if people want to call this music obscene, then they
can. If people want to buy the album, they should not be denied
their right to do so, and if they want to go see the group perform
they should be permitted to. As 2 Live Crew said during the
Skyywalker case, "[liet each individual member of the public decide
if they want to listen or to buy the music.""' Just as people have
the right to purchase and listen to the album, and see the group
perform, people have the right to create and perform this type of
music. Even the Supreme Court has recognized that "one man's
vulgarity is another's lyric."' 6 As was discussed in Miller,
obscenity is defined by community standards.m
Therefore,
members of the community should have the choice to listen to or go
see the group perform if they wish to.
Music is a form of speech and expression that is deserving of
First Amendment protection.' Several commentators have shown
that the recordings of 2 Live Crew do have societal value.' The
music has value as a form of artistic expression, as an avenue for
political expression, and as an indicator of sociological forces present
in our society. Any regulation of lyrical content may undermine
freedom of choice, leading to a country were the majority decide
what the minority may hear. The Skyywalker obscenity rulingm
and the Charles Freeman convictions will have a chilling effect on
musicians.' 2
Keith S. Furer
s Skyywalker, 739 F. Supp. at 591.
26 Cohen v. California, 403 U.S. 15, 25 (1971) (conviction for wearing a jacket
bearing the words "Fuck the Draft" in the Los Angeles County Courthouse was
reversed on the grounds that the language was protected by the First Amendment).
Miller v. California, 413 U.S. 15, 24 (1973).
27 Block, Note, supra note 214, at 829.
See, e.g., Perry & Long, supra note 33, see also supra notes 180-93 and
accompanying text.
' Skyywalker Records, Inc. v. Navarro, 739 F. Supp. 578 (S.D. Fla. 1990). As
of this writing, the obscenity decision has been appealed to the United States Court
of Appeals for the Eleventh Circuit. Luke Records, Inc. v. Navarro, No. 90-5508
(11th Cir. filed June 11, 1990).
2"1 Filkins, Record Seller, supra note 269, at 16.
n Id.

